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U.S. DEPARTMENT OF LABOR Occupational Safety and Health Administration
300 Fifth Avenue, Suite 1280
T e s o e Seattle; WashiTGEOR 98104-2397

Via certified mail #7009 3410 0001 7957 9301
December 15, 2011

Mr. Jeffrey J. Devashrayee
Union Pacific Railroad Company
280 South 400 West, Suite 250
Salt Lake City, UT 84101 -

RE:  Union Pacific Railroad Company/Annen/ 0-0160-10-018

Dear Mr. Devashrayee:

This is to advise you that we have completed our investigation of the above-referenced complaint
filed by Gennese Annen (Complainant) against Union Pacific Railroad Company (Respondent) on
July 7, 2010, under the Federal Railroad Safety Act (FRSA), 49 U.S.C. § 20109. In brief,
Complainant alleged that on or about May 26, 2010, she was discharged in retaliation for reporting
a work-related personal injury. She further alleged that on or about May 3, 2010, Respondent
attempted to interfere with her subsequent medical treatment in retaliation for her reporting a
work-related personal injury. Complainant also alleged that pror to her discharge, she was
subjected to a retaliatory internal investigation conducted by Respondent,

Postal records show that on August 22, 2011, Respondent received OSHAs letter stating that, based
on the available evidence, reasonable cause existed to believe that Respondent had violated the
Federal Railroad Safety Act. The leiter also detailed the substance of the relevant evidence revealed
in OSHA’s investigation with attachments of the evidence. Per interim final rule 29 CFR.§.
198_2.104(t),l Respondent requested and was given an opportunity to submit additional and rebuttal
evidence and an opportunity to meet with OSHA. officials. Respondent was originally provided
fifteen days to respond. Respondent subsequently requested two extensions and was given a total of
42 days to provide additional factual information in support of its contentions.

On September 14, 2011, OSHA officials had a conference call with you as the representative for
Respondent. During that conference call, OSHA confirmed that the evidence gathered in the
investigation, absent rebuttal evidence from the Respondent, provided reasonable cause to believe
that retaliation had occurred. Respondent was informed of the specific actions needed to make the
Complainant whole and to comply with the act. Respondent was also encouraged to provide

rebuttal evidence.

'nthe August 22™ letter, OSHA inadvertently referred to this Federal regulation as 29 C¥.R. Section 1979. 104(e); however
the correct regulation is referenced above.
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On September 16, 2011, you sent OSHA an e-mail expressing concern that OSHA was advocatmg
for the Complainant and had already made its determination without having received Respondent’s

response.

On September 21, 2011, Respondent sent a response, which consisted of a one and a half page letter
in which Respondent again denied that it retaliated against Complainant and reiterated its original
defense. Respondent failed to provide any rebuttal evidence of legitimate non-discriminatory
reasons for delaying Complainant’s medical care, the investigation of Complainant or the

termination of her employment.

On September 29, 2011, after the deddline to provide rebuttal evxdence had elapsed, ReSpondent
contacted OSHA and made another request for additional time to provide rebuttal evidence. OSHA
granted Respondent’s request. In a letter dated October 3, 2011, Respondent claimed that the
Department of Labor is “without subject matter jurisdiction to investigate” this complaint because
the Complainant had allegedly elected a remedy under another provision of law by filing a
grievance with hier union and has “pursued her RLA grievance to the arbitration stage.”

Respondent maintains that under 49 U.S.C. § 20109(1) a union grievance which proceeds to the
arbitration stage is an election of remedy and therefore, the Complainant’s FRSA whistleblower
complaint should be dismissed. OSHA’s position on 49 U.S.C. § 20109(£) was fully set forth in
OSHA’s Amicus Brief, submitted in Mereler v. Union Paczﬁc Railroad Co. and Koger v. Norfolk
Southern Railway Co., ARB Case Nos. 09-121 & 09-101.2 Additionally, in light of the ARB’s
recent decision in Merczer and Koger, ARB Case Nos. 09-121 & 09-101, which rejects

Respondents’ 49 U.S.C. § 20109(f) argument, this issue is moot.

In swn, while Respondent has reiterated its legal arguments since receiving OSHA’s
August 18, 2011, letter, it has not submitted any additional evidence to support its contention that it

would have taken the same adverse employment action against the Complainant in the absence of
her protected activity.. .

Following an investigation by a duly-authorized investigator, the Secretary of Labor, acting
through her agent, the Regional Administrator for the Occupational Safety and Health
Administration (OSHA), Region 10, finds that there is reasonable cause to believe that
Respondent violated the FRSA and issues the following findings: '

Secretary’s Findings

Respondent is a railroad carrier within the meaning of 49 U.S.C. §§ 20109 and 20102. Respondent
is engaged in interstate and/or foreign commerce within the meaning of 49 U.S.C. § 20109.
Respondent’s workforce includes approximately 43,500 employees. Complainant is a member of
the United Transportahon Union (UTU). Respondent employed Complainant as locomotive
conductor at its facilities in Pocatello, Idaho. Complainant is an employee covered under

49 U.8.C. § 20109.

2 OSHA’s Amicus Brief can be found on the Department’s website at http://www.dol.gov/sol/media/briefs/mainhim
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Respondent terminated Complainant’s employment on or about May 26, 2010. On July 14, 2010,
Complainant filed a complaint with the Secretary of Labor alleging that Respondent discriminated
against her in violation of FRSA. As this complaint was filed within 180 days of the alleged

adverse actions, it is deemed timely.

Respondent hired Complainant in October 2006. Complainant worked as a locomotive Conductor
out of Respondent’s Pocatello, Idaho terminal. As a Conductor, Complainant was responsible for,
among other things, assuring the safe and efficient operation of a train.

Respondent’s Manager of Terminal Operations, Complainant’s immediate supervisor, described her
as a “very good” employee who was “always willing to go out and just go do the job and she never
complained.” Respondent’s Senior Manager of Terminal Operations told OSHA: that prior to
Complainant’s May 3, 2010, injury he had no issues with her and stated that “she did her job, was
conscientious.” The evidence shows that prior to her May 3, 2010, injury, Complainant had a

spotless disciplinary record.

At 6:39 a.m, on May 3, 2010, Complainant and an Engineer returned to the train yard in Pocatello.
They had just completed a 36 hour “turn” using Locomotive 8370. As is typical, each carrieda - -
“grip” or bag. Both employees carried approximately 12 pounds of required railroad equipment in
their respective grips, along with a change of clothes, toiletries and other items needed for the 36
hour journey. Complainant’s “grip” was an over the shoulder bag that she had purchased a week or

two earlier. ;

In order to detrain from Locomotive 8370, Complainant was required to pass through the inner and
outer doorway of that locomotive and climb down a ladder. The outside door of the locomotive is
significantly narrower than a standard doorway: a standard dooxway is typically 80" high, and
between 30”-32” in width; the Jocomotive doorway here is essentially a hole punched through the
steel nose of the locomotive, the dimensions of which are approximately 68” high and 227-24”
wide. The locomotive doorway contains mulfiple items on which an exiting railroad employee may
be caught, including a Iever door handle and an abrupt beveled edge.

As the Engineer was climbing down the ladder, Complainant approached the outside door of
Locomotive 8370 carrying her grip and lunch pail. Before she reached the door, her grip caught on
what she believed to be the outside door’s doorframe, possibly the beveled edge, which twisted her
sharply to the right. At the moment she was twisted, Complainant reported that she felt, for an
instant, a muscle twmge on her right side, between her breast and stomach. According to
Complainant, the pain she felt from the twinge subsided immediately.

The twisting motion caused Complainant’s shoulder strap to fall off of her right shoulder and
become caught in the crook of her elbow. Complainant stopped, set down her lunch pail, adjusted
her shoulder strap and bumped her bag up. Complainant saw nothing wrong with the door or
doorframe. She reported that being caught on the doorframe is a common occurrence.’ After

3 OSHA's investigation revealed that respondent’s employees were regularly caught on the doors while detraining.
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. adjusting her grip, Complainant picked up her lunch pail, walked to the ladder, detrained and went
home.

No witness observed Complainant get caught,

Once home Complainant took a shower and then worked on her computer. She felt another twinge
in her right side between her breast and stomach. As had happened when she was twisted in the
doorway of Locomotive 8370, Complainant felt a moment of pain that immediately subsided.

Around noon Complainant again felt pain on her right side, The pain occurred in the same spot
where she had felt a twinge when she twisted while attempting to exit the narrow outside door of
Locomotive 8370. However, this time the pain was intense and did not subside.

Complainant, who had never been injured while working for Respondent, phoned her Union
Representative to ask what she should do. Her Union Representative told her that she needed to call

a manager and seek medical attention.

Respondent has a policy dated February 27, 2009, and entitled, “Bmployee Personal Injury
Response,” This policy states that it is intended for “all operating department management
employees” and includes the following “basic procedural guidelines:”

o Any harassment or intimidation of an employee to prevent reporting of the injury is
forbidden. In all cases, proper reporting procedures will be followed.

¢ When an employee is taken for medical treatment, do not try to direct or influence thé
employee...as to the type of treatment the employee should receive.

e- Any manager or supervisor who consciously jeopardizes an injured employee’s ability to
obtain appropriate medical care will be subject to discipline up to and including dismissal,

o The FRA [Federal Railroad Administration] has expanded their interpretation of what
constitutes harassment and intimidation and/or interfering with medical treatment.
Specifically, the FRA considers virtually ANY discussion of medical treatment options...to

be interference with medical treatment.

Réspondent required that its Employee Personal Injury Response policy “be posted at all locations
where employees report to work, etc.” Each of the managers interviewed specifically
acknowledged that they understood that it was against the law to retaliate against an employee for -

reporting a work related injury.

At 12:06 p.m., while in route to a clinic, Complainant phoned her immediate supervisor,
Respondent’s Manager of Terminal Operations. When he did not answer, Complainant left him a







